I. INTRODUCTION
Be an opener of doors.
-Ralph Waldo Emerson 1
In March 2013, I had the privilege of participating in a symposium at the University of Missouri School of Law that addressed the question of whether the United States Supreme Court's recent decision in Miller v. Alabama was a "bombshell" or a "baby step."
2 As discussed below, Miller held that the Eighth Amendment barred the use of mandatory juvenile life-without-parole (LWOP) sentences. 3 As the fifth case in a decade to expand the scope of the Eighth Amendment 4 and the second to broaden its application to juvenile LWOP, 5 Miller certainly may be no more than another incremental step within a broader line of cases. 6 On the other hand, Miller suggests a number of possible avenues for broadening the Eighth Amendment. And the need to expand the Eighth Amendment has not diminished with the Court's work over the this conceptualization: (1) that juveniles are unique as offenders, and (2) that juvenile LWOP is a unique punishment. While certainly not mutually exclusive, each interpretation offers its own set of consequences and paths to pursue in challenging criminal sentences under the Eighth Amendment.
Part II of the Article provides the context for the Miller case, outlining the theoretical underpinnings of the Court's Eighth Amendment jurisprudence. Part III describes the Court's "different" jurisprudence, linking the concept of "juveniles are different" to the Court's longstanding view that "death is different." 20 In Part IV, the Article demonstrates how the two possible interpretations of the Court's statement in Miller that "juveniles are different" -as a character-based form of differentness and, in the case of juvenile LWOP, as a punishment-based form of differentness -create distinct theoretical bases for broadening the scope of the Eighth Amendment. Finally, Parts V and VI explore the potential theoretical and doctrinal consequences of each of those understandings.
II. CONSTITUTIONAL UNDERPINNINGS
Before investigating the possible directions for doctrinal expansion of the Eighth Amendment, it is important to explore its broader constitutional underpinnings. The force and persuasiveness of each of the potential approaches outlined below rests, in part, on their respective abilities to capture the theoretical constructs of the Eighth Amendment developed by the Supreme Court.
A. Defining "Cruel and Unusual"
The Text
It has long been within the purview of the Court to define what the language of the Constitution means, as well as its scope. 21 In theory, this allows the Court to protect the interests of the minority -those who are subject to punishment by the State -against overreaching by the legislature in the form of cruel and unusual punishments. 22 Cruel punishments are ones that are excessive in light of the offense. 23 This can occur in two senses. First, a punishment becomes cruel when it causes an unwarranted amount of physical pain and suffering. 24 A second related way that a punishment becomes cruel is when its imposition results in a deprivation of life or liberty incongruent with the conduct of the offender. 25 Unusual punishments, by contrast, are those that states rarely impose. 26 What makes a punishment unusual, then, is its uncommonness or rarity. 27 And this rarity is the very thing that calls it into question under the Constitution. 28 These basic definitions of cruel and unusual remain largely uncontested. There remains ambiguity, however, surrounding which of the multiple possible meanings of the conjunction "and" apply. 29 One possible reading is the conjunctive one, in which a punishment must be both cruel and unusual to violate the Eighth Amendment. 30 Another reading is the disjunctive one, where the Amendment would prohibit cruel punishments and unusual punishments. 31 Finally, a third reading would group the two concepts collective- ly, such that a "cruel and unusual" punishment is a singular idea. 32 This reading combines the ideas because cruel punishments are by their nature unusual, and unusual punishments are, by their nature, cruel. 33 As with most constitutional provisions, the Court must next decide what its frame of reference for interpretation should be. Two schools of interpretation -originalism and living constitutionalism -have dominated this discussion in recent years. 34 The next two sections consider the implications of these approaches for interpreting the Eighth Amendment.
The Originalists
The most obvious originalist approach to the Eighth Amendment, which Justice Antonin Scalia has advocated, 35 restricts the definition of cruel and unusual punishments to those punishments proscribed at the time of the adoption of the Constitution. 36 Such an approach would mean that capital punishment in particular creates no Eighth Amendment issue because state governments commonly used that punishment in 1787. 37 As Justice Scalia and others have argued, under this approach only punishments involving infliction of torture or some similar brutality would infringe upon the prohibition against cruel and unusual punishments. contemplated adjustment over time as a one-way expanding ratchet that would prohibit certain punishments based on increased societal understanding that a particular punishment is cruel and unusual. 40 Further, Professor Stinneford has suggested that implicit in this understanding is the concept of proportionality. 41 In other words, a punishment that, under modern standards, is excessive with respect to the culpability of the offender and the harm caused by the criminal act violates the Eighth Amendment. 42 Ironically, under either approach to the original meaning of the Eighth Amendment, LWOP sentences may be unconstitutional. Under the approach adopted by Justice Scalia, such sentences did not exist in 1787, or at the very least did not enjoy widespread usage. 43 In that case, the Eighth Amendment's application to LWOP sentences would rest upon whether such sentences are more severe than the punishments permitted in 1787; namely, the death penalty. Many have argued that an LWOP sentence is worse than a capital sentence, 44 and the high number of death row volunteers -inmates who waive their appeals in order to accelerate their execution dates -seems to support this conclusion. Under the Stinneford reading of the original meaning of the cruel and unusual punishment clause, LWOP sentences could also violate the Eighth Amendment, at least in cases in which that punishment is excessive for the crimes committed. While the Supreme Court has rejected this idea before, 46 it is certainly possible that the societal view of proportionate punishment has evolved over time to conclude that LWOP sentences are excessive for certain crimes, particularly non-violent, victimless crimes. 47 
The Evolving Standards of Decency
The second common method of constitutional interpretation is that of a living Constitution, one whose meaning is not static but evolves over time consistent with modern understanding. 48 This approach reasons that the world is very different from what it was in 1787, and that the point of employing broad constitutional language -like "cruel and unusual punishments" -was to allow the political branches to supply it with more specified content over time. 49 In Weems v. United States, the Supreme Court adopted such an approach. 50 Explaining that for a constitutional principle "to be vital, [it] must be capable of wider application than the mischief which gave it birth," the Court counseled that "[i]n the application of a constitution, therefore, our contemplation cannot be only of what has been but of what may be."
51 Forty years later, the Court cemented this concept in Trop v. Dulles, explaining that "the words of the [Eighth] Amendment are not precise, and that their scope is not static."
52 As a result, the Court mandated that the Eighth Amendment "draw its meaning from the evolving standards of decency that mark the progress of a maturing society." 53 As explored below, the Court has adopted a two-part test to determine whether a particular punishment contravenes evolving standards of decency. First, the Court examines what it terms objective indicia -the use of the pun- ishment by juries and legislatures. 54 Specifically, the Court counts the number of legislatures that allow the punishment in question. 55 Second, the Court brings its "own judgment . . . to bear," 56 exploring whether the punishment is excessive under the "evolving standards of decency." 57 In particular, the Court assesses whether the punishment in question satisfies retributive and utilitarian purposes of punishment. 58 Interestingly, in such cases the Court has always found that punishments violating the evolving standards of decency fail both the objective and subjective inquiries. 59 This consistency may stem, in part, from a concern that using the Eighth Amendment to nullify a legislatively-approved punishment requires a more robust analysis than the mere belief of five justices that a particular punishment is excessive or inappropriate. punishments is the concept of proportionality. 61 The Court's cases have developed this idea in two senses: proportionality between the criminal offense and the punishment (herein described as "absolute proportionality") 62 and proportionality among punishments for offenders committing similar criminal offenses ("relative proportionality").
60

B. Two Conceptions of Proportionality
63
1. Relative Proportionality ("Unusual")
In Furman v. Georgia, the Supreme Court famously declared the death penalty unconstitutional because its application was inconsistent. 64 As Justice Stewart explained, because there were so many individuals committing murders and so few receiving the death penalty, receiving a death sentence was akin to being "struck by lightning." 65 When the Court reinstated the death penalty four years later in Gregg v. Georgia, 66 it did so because the Georgia legislature had adopted safeguards 67 to ensure that it would achieve some level of consistency -or at the very least avoid randomness -in determining who received the death penalty.
68
In Furman and Gregg, then, the Court established that the Eighth Amendment required the use of procedural safeguards (at least in capital cases) that ensured some level of relative proportionality in the implementation of punishments. 69 In other words, failure to provide for some modicum of comparable outcomes for comparable offenders in death penalty cases -some measure to minimize the disparity inherent in jury sentencing -violates the Eighth Amendment.
One way to conceptualize the Eighth Amendment problem here is to label such outlier sentences as "unusual," in the sense that most other similar 61 Rather than asking whether a punishment is excessive in terms of the punishments imposed on comparable offenders, absolute proportionality asks if a punishment is excessive in terms of the offense committed. 72 In the Court's cases, this inquiry contemplates excessiveness in terms of all of the applicable purposes of punishment.
73
Assessing absolute proportionality requires consideration of the characteristics of both the offender and the criminal act. 74 As the Court explained in Woodson v. North Carolina, the Eighth Amendment requires individualized sentencing consideration in capital cases and thus prohibits mandatory death sentences. 75 Further, the Court has prohibited limitations on the use of mitigating evidence at sentencing to allow for complete consideration of each individual's situation. 76 The question, then, is whether the particular punishment at issue is always excessive in light of the characteristics of the offense or the offender.
77
For instance, the Court has held that the death penalty is an excessive pun- 80 If the requirement of relative proportionality is an analog to the concept of unusualness, then the concept of absolute proportionality can serve as a proxy for the concept of cruelty. 81 A punishment that is excessive with respect to the crime committed -and the applicable purposes of punishment -is, by definition, a cruel one.
82
C. Judicial Hesitancy
Despite the robust development of Eighth Amendment doctrine 83 since the Court's 1972 decision in Furman, the story of the Court's regulation of state criminal punishment is one of passivity and hesitancy. 84 Indeed, as explored below, the Court has largely embraced the concept of deference to state legislatures in its application of the Eighth Amendment. 
Limited Application of Absolute Proportionality
Prior to the past decade, the Court had placed virtually no Eighth Amendment limit on the imposition of particular punishments, even where the punishment seemed excessive for the crime. 86 This was particularly true in non-capital cases. Indeed, the Supreme Court upheld the following harsh and arguably disproportionate sentences under the Eighth Amendment: two consecutive sentences of twenty-five years to life for stealing $150 worth of videotapes; 88 a twenty-five year sentence for stealing $1,200 worth of golf clubs under a three strikes law; 89 an LWOP sentence for a first offense of possessing 672 grams of cocaine; 90 two consecutive sentences of twenty years for possession with intent to distribute and distribution of nine ounces of marijuana; 91 and a third strike life-with-parole sentence for felony theft of $120.75 by false pretenses.
92
In fact, prior to 2002, the Court only limited the state's ability to punish under the Eighth Amendment in four cases in the post-Furman era. 93 In the death penalty context, the Court prohibited the use of capital punishment for rapists, 94 insane offenders, 95 and offenders playing a minor role in felony murder crimes. 96 The Court also held in Solem v. Helm that an LWOP sentence for presenting a bad check for $100 violated the Eighth Amendment.
97
Solem, though, is an outlier in light of the Court's decisions cited abovesimilar cases of disproportional sentences in non-capital cases. Indeed, the standard that the Court articulated in those cases is one of gross disproportionality, which is a standard almost never met. Another part of the explanation may be that the harshness of the punishments themselves opened the door for the Court to broaden the Eighth Amendment. Indeed, the Court has highlighted -on more than one occasion -the extreme nature of the punishments in comparison to those utilized in the rest of the world. 107 The first case to highlight this harshness, Atkins, held that death sentences for mentally retarded offenders constituted cruel and unusual punishments.
108 Three years later, in Roper v. Simmons, the Court similarly barred death sentences for juvenile offenders.
109 And in 2008, the Court held in Kennedy v. Louisiana that the death penalty was impermissible for non-homicide crimes, striking down a Louisiana statute that made child rape a capital crime.
110
All three of these cases followed the Court's evolving standards of decency test described above, finding that the objective evidence showed that a majority of states did not allow the practice in question and, as a subjective matter, that the purposes of punishment did not justify its imposition. Even though these decisions departed significantly from the Court's prior passivity in Eighth Amendment cases, the cases were more noteworthy for their signaling value -that is, that death penalty abolition may again be a possibilitythan for their on-the-ground consequences.
111 Indeed, the number of mentally retarded offenders, juvenile offenders, and child sex offenders sentenced to death was relatively minor.
112
In 2010, the Court broke with its prior focus on capital cases, as explained below, to examine the Eighth Amendment's applicability to juvenile LWOP sentences. 113 In Graham v. Florida, the Court banned juvenile LWOP in non-homicide cases, providing a juvenile LWOP analog to the Court's decision in Kennedy. 114 Following its evolving standards of decency juris- 3. The Importance of "Differentness"
Given the Court's hesitancy to infringe on the power of states to impose punishments under the Eighth Amendment, it has often invoked the concept of "differentness" as a justification for its few interventions.
119
The idea is that an extenuating circumstance makes the situation different such that (1) it justifies the Court's incursion into the states' power to punish, 120 and (2) it communicates a bright-line limit to allay fear of pervasive future incursions.
121
Just as the Court couples its subjective determination of what punishments are excessive with objective indicia that support its instinct, the Court employs the concept of differentness in Eighth Amendment cases to achieve a sense of legitimacy.
122 Because certain cases are unique in their consequences, the Court believes that it is entitled to regulate the imposition of punishment in those cases.
123 Without this hook of differentness, the Court has -for the most part -been unwilling to transcend the authority of states to impose particular punishments. Specifically, the death penalty is a unique punishment in two senses: its severity and its finality.
129
While some have argued that LWOP is a harsher sentence, the Court has recognized on many occasions that the death penalty is the most severe punishment available. 130 Indeed, it is the ultimate punishment as it results in the termination of one's life. 131 Consequently, the death penalty is a unique punishment in that the outcome of its imposition is different from, and more severe than, any other punishment. 132 Similarly, the death penalty is a unique punishment because of its finality. 133 Once an offender is dead, there is no remedy for him in cases of procedural error or innocence. 134 With other punishments, due process violations and wrongful convictions -although costly -always have the remedy of release from custody. 135 In capital cases, there are no remedies once punishment occurs; the offender is dead.
136
Referring often to this concept that death-is-different, the Court has justified its imposition of both the relative and the absolute proportionality requirements under the Eighth Amendment. 137 In the Court's Eighth Amendment cases, the concept of death-isdifferent not only supported the creation of constitutional prohibitions in capital cases, it also allowed the Court to eschew any similar analysis in noncapital cases because they were not "different."
140 Because non-capital offenders did not face the death penalty, their punishments did not merit heightened Eighth Amendment scrutiny, even when the punishments were harsh or excessive compared to the criminal offense.
141
B. Juveniles Are Different
For almost forty years, the death-is-different distinction divided the cases under the Eighth Amendment into two groups. 142 In Graham, however, the Court contravened this previously impermeable barrier by holding that the Eighth Amendment proscribed juvenile LWOP sentences in non-homicide cases.
143
In his dissent, Justice Clarence Thomas decried the decision, bemoaning, "Death is different no longer." 144 For the conservative wing of the Court, this decision was particularly insulting because it violated the promise of differentness, that the Court's ability to make Eighth Amendment incursions into the realm of state legislative authority no longer had a bright-line limitation. 145 Chief Justice John Roberts' concurring opinion, which suggested that the Court use a case-by-case analysis in such cases, rather than create a categorical Eighth Amendment rule, echoed this sentiment. 146 For Chief Justice Roberts, the facts of Graham itself may have warranted the Court's intervention, but were certainly not an invitation for the Court to create categorical Eighth Amendment proscriptions in non-capital cases. While the Court clearly believed it ought to extend the Eighth Amendment, it is unclear as to what motivated the Court to cross the deathis-different line in Graham. The Court's language indicated that LWOP was, in many ways, its own kind of death sentence, and thus was not so different from death. 148 On the other hand, the Court also found that, as individuals with inherently decreased culpability, juvenile offenders were unique in their own sense. 149 Finally, perhaps, it was the combination of these two ideas -the severity of LWOP, particularly as imposed upon juveniles, and the unique characteristics of juvenile offenders -in the juvenile LWOP sentence that justified the Court's incursion into state legislative power in a non-capital case.
With the Miller v. Alabama decision two years later, however, it has become clearer that the Court recognizes a new kind of "different": juvenile offenders. In finding that the Eighth Amendment bars mandatory juvenile LWOP sentences, Justice Elena Kagan explained that if "'death is different,' children are different, too." (1) that juveniles are unique as offenders, and (2) that juvenile LWOP is a unique punishment. While certainly not mutually exclusive, each interpretation offers its own set of consequences and paths to pursue in challenging criminal sentences under the Eighth Amendment.
As indicated above, while the Miller case certainly does not explore these possibilities and the Court is not suddenly entertaining a rapid expansion of the Eighth Amendment, the point of illuminating these various rabbit holes is to suggest the logical extensions of the Court's reasoning and the bevy of arguments that it has unearthed.
IV. EXPLORING HOW JUVENILES ARE DIFFERENT
A. Juveniles Are a Unique Character of Offenders
In Miller, Graham, and Roper, the Court endeavored to demonstrate that juveniles are different from adult offenders. 151 The Court in Miller identified the three normatively significant distinctions between the two groups: "immaturity, impetuosity, and failure to appreciate risks and consequenc- es." 152 The Court described these "three significant gaps between juveniles and adults" as follows:
First, children have a "lack of maturity and an underdeveloped sense of responsibility," leading to recklessness, impulsivity, and heedless risk-taking. Second, children "are more vulnerable . . . to negative influences and outside pressures," including from their family and peers; they have limited "contro[l] over their own environment" and lack the ability to extricate themselves from horrific, crime-producing settings. And third, a child's character is not as "well formed" as an adult's; his traits are "less fixed" and his actions less likely to be "evidence of irretrievabl[e] deprav [ity] ." 153 One sentiment, then, from these decisions is that the unique character of juveniles as a class warrants separate consideration for Eighth Amendment purposes. Just as the death penalty has its own set of Eighth Amendment rules, so might juveniles have their own protections. If juveniles are indeed different because they are a unique category of offender, they are a different kind of "different." Instead of the differentness relating to the unique nature of a punishment, the juvenile differentness in this conceptualization relates to the unique nature of the class of offenders. Put differently, death is a different type of punishment; juveniles are a different type of offender.
While this distinction might appear to be one of semantics at first glance, it actually has important consequences when considering possible future applications of the Eighth Amendment. Considering the character of the offender rather than the character of the punishment means that, for that class of offender, the Court need not circumscribe its review of punishments inflicted on the class of offenders to the death penalty. Graham and Miller have demonstrated as much, as the Court has applied the Eighth Amendment, with reference to this different class of offenders, to a noncapital sentence: LWOP.
Thus, if the basis for Eighth Amendment scrutiny is the class of offender, not the type of punishment, then any type of punishment that is excessive for a particular class is, in theory, fair game. In other words, if "juveniles are different" creates a class-of-offender-based differentness, then the Eighth Amendment would prohibit any sentence that is excessive in light of the special characteristics of the class. This conceptualization also opens the door to a second possibility: that there may be other classes of offenders that are also different. that can demonstrate unique characteristics may warrant their own sets of categorical proscriptions.
B. Juvenile LWOP is a Unique Category of Punishment
A second, alternative reading of the Court's proclamation that juveniles are different is in conjunction with the punishment it invalidated in both Graham and Miller: LWOP. Rather than viewing the class of the offender as the basis for the differentness, this conceptualization contemplates that juvenile LWOP sentences are their own unique category of punishment.
As with the conceptualization of juveniles as a different class of offender, the understanding that juvenile LWOP is a different kind of punishment has much support in the language of Graham and Miller. As the Court explained, "Life-without-parole terms . . . 'share some characteristics with death sentences that are shared by no other sentences.'" 154 Like the death penalty, an LWOP sentence is "a forfeiture that is irrevocable." 155 Thus, "[i]n part because we viewed this ultimate penalty for juveniles as akin to the death penalty," as the Court explained in Miller, "we treated it similarly to that most severe punishment."
156
If juvenile differentness really refers to the differentness of juvenile LWOP, then a different set of possible Eighth Amendment expansions arises. First, juvenile LWOP is different in the same way that death is different. The idea is that, for juveniles, juvenile LWOP is essentially a death sentence and, as a result, such sentences should receive the same Eighth Amendment protections as the death penalty.
Both Graham and Miller support this conceptualization. One way to read Graham is to regard it as the simple application of the death-is-different protection from Kennedy to juvenile LWOP. 157 If juvenile LWOP is another type of death sentence, this application is far less of an intellectual leap than the dissenters have suggested. Put differently, the Court simply reinforced its holding that offenders who commit non-homicide offenses cannot receive a death sentence by applying it to another type of death sentence -juvenile LWOP. Under the same reading, Miller simply adopted the holding in Woodson, which prohibits mandatory death sentences and requires individualized consideration of offenders in capital cases. 158 In other words, because the Eighth Amendment prohibits mandatory death sentences and mandatory juvenile LWOP is a type of mandatory death sentence, mandatory juvenile LWOP violates the Eighth Amendment.
Thus, the first significant consequence of reading juvenile LWOP as a different type of punishment -in the same way that the death penalty is -is to open the door to the application of death-is-different categorical exclusions and heightened scrutiny to some, if not all, juvenile LWOP cases. If the basis, though, for this expansion is the idea that juvenile LWOP is a second type of death sentence, it raises a question as to whether other types of death sentences might also exist. Under an expanded conception of death, then, other sentences equivalent to death in the same way as juvenile LWOP might also have the same claim to Eighth Amendment proscriptions.
A broader conception of what counts as a death sentence for the purposes of the Eighth Amendment might contravene some of the Court's preGraham decisions such as Harmelin v. Michigan.
159 Graham and Miller suggest, however, that such a reading is not far-fetched. Because Harmelin rested on "the qualitative difference between death and all other penalties," Graham and Miller undermine its precedential value. 160 The Court's holdings in Graham and Miller clearly establish that juvenile LWOP is not qualitatively different from death for purposes of the Eighth Amendment. 161 The Miller Court rejected the dissent's argument that Harmelin foreclosed a broader reading of the Eighth Amendment, finding its reading "myopic." 162 Indeed, the two categorical prohibitions against juvenile LWOP -mandatory sentences and non-homicide cases -rest upon the idea that this sentence is ultimately a decision that the offender is irredeemable, and thus dead to society. The hopelessness of such a sentence, which condemns the offender to die in prison, makes it similar in character to capital punishment. At its heart, juvenile LWOP is essentially a death sentence. To require Eighth Amendment protections in such cases seems more fair than problematic.
V. APPLICATIONS OF CHARACTER-BASED JUVENILE DIFFERENTNESS
Having explained the intellectual basis for expanding the Eighth Amendment through the lenses of character-based and punishment-based differentness, in its final two sections this Article concludes by broadly exploring potential applications of these two theoretical frames. As explained above, if juveniles are different in the sense that they are a unique class of offender, two potential consequences logically follow. First, the limitation on death sentences as the only relevant punishment for Eighth Amendment purposes dissipates. Second, if juveniles are different as a class, other classes of offenders may also be different. 
A. Proportionality-Based Juvenile Sentencing
If the restriction on punishment scrutiny under the Eighth Amendment no longer applies, then the doctrinal expansion of the cruel and unusual punishment clause with respect to juveniles could go much further than juvenile LWOP cases. In fact, if the reason for the heightened scrutiny were the nature of juvenile offenders, then any potential punishment would be available for the same inquiry.
Under the principles of Miller, Graham, and Roper, the Court has concluded that juvenile offenders, by definition, possess less culpability than adult offenders do, and therefore warrant lesser sentences for the same crimes. 163 As a result, the Court has theoretically opened the door to the question of whether other punishments are excessive for other juvenile crimes. Without the presence of the death-is-different construct, the Court could adopt a sliding scale of proportionality with respect to juvenile offenders, justified by the unique nature of the class and its constitutionallyidentified differentness. Lengthy sentences for juvenile offenders who committed non-violent crimes, for instance, might violate the Eighth Amendment because of juvenile differentness. The understanding that juvenile offenders warrant certain protections because of their vulnerable characteristics as a class would therefore apply to any potential punishment.
The jurisprudential outcome of this character-based notion of juvenile differentness would be a series of decisions in which the Court identifies the outer limits of the state's power to impose certain punishments on juveniles as related to particular offenses. Put differently, this approach would allow for a proportionality revolution of sorts, with pure absolute proportionality inquiries applying to all juvenile offenders, irrespective of the punishment imposed. 164 The virtue of such a system would be to require the Court to engage in a serious review of the punishment practices of state legislatures, at least with respect to juvenile offenders. In such a context, the Court would actively regulate the punishment decisions of states by throwing out excessive juvenile punishments, and would serve as a check on the tyranny of the majority. Such a system might help to counterbalance the reactionary nature of penal populism that has led to the United States being an outlier in the world in terms of criminal justice policy. Moreover, such an approach would not be unique for the Court, particularly in comparison to its incursions into state power in other areas of the Constitution. In particular, the Fourth Amendment's robust jurisprudence provides an example of the Supreme Court en-
Mental Retardation
Perhaps the most obvious candidate for a second protected class of offenders under the Eighth Amendment is the class that started the categorical revolution in Atkins: mentally retarded offenders. 166 Like juveniles, mentally retarded offenders possess a diminished capacity. 167 As the Court explained in Atkins, "[b]ecause of their impairments, however, [mentally retarded offenders] by definition . . . have diminished capacities to understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others."
168 As a result, "[t]heir deficiencies do not warrant an exemption from criminal sanctions, but they do diminish their personal culpability."
169 Indeed, mentally retarded offenders are similar to juveniles in that both classes possess a diminished culpability and, as a result, perhaps deserve less punishment.
But there are core differences, too, which might make the Court hesitant to declare mentally retarded offenders a protected class for Eighth Amendment purposes. First, there is a decreased likelihood of rehabilitation for mentally retarded individuals, as members of that class (as the Court defines it) often possess sub-average intelligence and reduced adaptive skills. 170 In both Graham and Miller, the possibility for growth and redemption clearly influenced the Court's willingness to restrict juvenile LWOP sentences. 171 This is not always the case for mentally retarded offenders. 172 Second, while the age of the offender is usually an ascertainable fact, the question of whether an offender qualifies as mentally retarded for judicial purposes is often unclear. 173 The result in many cases will be litigation over the question of mental retardation, requiring significant court time and resources. 174 Finally, at the heart of the Court's willingness to prohibit the death penalty in Atkins was the inability of mentally retarded offenders to communicate. 175 This difficulty in communication manifests itself in the ability of the state to convey its reasons for the death penalty to the offender. 176 It also creates problems in the offender's ability to discuss and establish an adequate defense with his attorney. 177 As such, the broadening of the Eighth Amendment to restrict LWOP sentences for mentally retarded offenders seems more complicated than applying it to juvenile LWOP sentences.
Nonetheless, the Eighth Amendment could apply to mentally retarded offenders under this conceptualization by regulating the type of offense, rather than just the severity. The Court could theoretically proscribe certain types of sentences for mentally retarded offenders to ensure that such offenders receive sentences that both comport with their offenses and consider their diminished capacity.
Mental Illness
A second potential class of offenders protected under this characterbased model of juvenile differentness would be mentally ill offenders. While mentally retarded offenders simply lack capacity, mentally ill offenders can possess a host of other mental illnesses that influence their ability to perceive the world around them. 178 basis of parole systems' in determining that penological theories do not justify nonhomicide juvenile LWOP sentences. In support of its holding, the court in Miller reiterates Graham's reasoning regarding the role of the rehabilitation.").
172. As a class, then, mentally ill offenders might warrant specialized Eighth Amendment consideration with respect to certain punishments. In particular, the Court could weigh the effectiveness of incarceration against the effectiveness of institutionalization. In doing so, the Court could develop bright-line rules circumscribing the ability of the state to punish the mentally ill in certain ways. Further, by creating categorical prohibitions or other restrictions, the Court might ensure that states do not abdicate their responsibility to treat mentally ill offenders humanely, whether guilty of petty crimes or capital ones.
An added benefit of heightened Eighth Amendment scrutiny with respect to mentally ill offenders is that states might decrease recidivism rates and better incapacitate individuals who are truly dangerous because of a mental condition. 179 Because they possess unique characteristics, mentally ill offenders may merit the same Eighth Amendment protections that capital offenders receive.
Even so, expanding the Eighth Amendment in this way would create its own set of difficulties. The most significant of these difficulties would be delineating the class of offenders in determining which mental illnesses qualify. Further, the wide range of diseases and conditions falling under the rubric of mental illness could encompass such a diverse group of individuals as to make a bright-line constitutional rule impractical.
Veterans
Another possible category of offenders warranting heightened Eighth Amendment protection is individuals who have served in the armed forces. Like juveniles and mentally-compromised offenders, veterans possess characteristics that suggest that they might be less culpable than other offenders.
First, the act of serving in the military should count as a mitigating factor in most criminal cases. 180 Thus, all things being equal, military service could mean that a particular offender merits a lesser sentence.
181 Unlike mentally retarded offenders, mentally ill offenders, or juveniles, veterans may deserve their own class for Eighth Amendment purposes based on their merit -rather than diminished capacity. Second, military service in which the veteran suffered a serious injury might also provide a mitigating factor in terms of diminished capacity.
182 Such injuries may be physical, mental, or emotional, but given that they occurred during the course of service to one's country, courts may be willing to consider the degree to which such circumstances lessen the appropriate sentence.
Categorical rules, then, might be appropriate for veterans as a class. For instance, LWOP sentences might be excessive for all veterans because it is cruel and unusual to declare a veteran to be an irredeemable person. 183 On the other hand, isolating veterans as a class for Eighth Amendment purposes has its own difficulties as well. The concept of using a "moral ledger" departs significantly from the idea of vulnerable offenders, and opens the door to a number of other possible groups that might have similar merit. This difference suggests that it may be more appropriate to allow juries to consider such evidence on an individual basis rather than to create a bright-line constitutional rule.
Other Possible Categories
Aside from the three possible groups above, it is difficult to identify other classes that should be different for purposes of the Eighth Amendment. Categories relating to gender or race -while important in the discrimination context -seem to have little bearing here, although it is possible that a consequence of demonstrating systemic discrimination would be to create Eighth Amendment protections for the affected group.
184
At the other end of the spectrum, age seems to be a possibility, though an unlikely one. 185 The theory would be that elderly individuals suffer from some kind of diminished capacity warranting Eighth Amendment exclusions. 186 Another possible way to explore Eighth Amendment exclusions for the elderly would be to assess the impact of term sentences as they relate to age. For instance, giving a ten-year sentence to a seventy-year-old individual for a non-violent crime might create Eighth Amendment issues because its effect may be the same as an LWOP sentence. 187 It might be, however, equally insulting to equate elderly offenders with juvenile offenders, particularly because old age and diminished capacity are often not related. Further, in many ways the loss of capacity in elderly offenders seems different than the underdeveloped character of juveniles. As mentioned above, there is the opportunity to develop a sliding scale of proportionality with respect to all of the categories identified here. The Court could define proportionality with respect to a particular punishment for a particular class. Alternatively, the Court could create categorical exceptions for certain punishments for certain crimes where the offender falls into one of the protected categories.
VI. APPLICATIONS OF PUNISHMENT-BASED JUVENILE DIFFERENTNESS
Examining the other conceptualization of "juveniles are different" -that is, viewing juvenile LWOP as another kind of different punishment -yields an entirely different set of practical applications. As explained above, if juvenile LWOP is different, it is because it is essentially a type of death sentence. With that in mind, it is worth considering the degree to which juvenile LWOP should be a corollary to the current death-is-different Eighth Amendment proscriptions.
A. Juvenile LWOP Is Different Like Death Is Different
Categorical Exclusions
As with the death penalty, juvenile LWOP creates the possibility of categorical exclusions based upon its uniqueness as a punishment. Indeed, as explored above, the Court has already established two such exceptions: barring juvenile LWOP sentences in non-homicide cases in Graham, 188 and mandatory juvenile LWOP sentences in Miller.
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The obvious place to look, then, for possible further categorical exclusions for juvenile LWOP is to the Court's death penalty cases. It is also worth considering that while juvenile LWOP as a punishment may be different in the same way that the death penalty is different as a punishment, it might nonetheless be a different and less severe punishment such that not every analogous categorical prohibition may apply.
One likely suspect for expansion of death-is-different categorical exclusions is in the area of felony murder cases. The Court held in Enmund v. Florida that the Eighth Amendment prohibits the imposition of the death penalty where the offender "aids and abets a felony in the course of which a murder is committed by others but who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed. Many of the same considerations relating to adult participation in felony murder also apply to juvenile participation, including the likelihood of decreased culpability. As a result, adoption of this categorical exclusion for juvenile LWOP cases seems palatable. Two perhaps more difficult cases would be the categorical exclusions that relate to the mental characteristics of the offender. The prohibition against giving the death penalty to a mentally retarded offender might not apply as easily to the case of a mentally retarded juvenile offender facing an LWOP sentence. While rehabilitation -and thus the possibility for a productive life -is one of the central reasons for giving juvenile LWOP heightened Eighth Amendment scrutiny, 192 mentally retarded juveniles may be less likely to demonstrate maturity and personal growth. 193 In addition, the importance of communicating the reason for the sanction to a mentally retarded offender loses force when the death penalty is not involved.
A second group categorically excluded based on the mental capacity of the offender is the Eighth Amendment prohibition against execution of insane defendants under Ford v. Wainwright. 194 As with mentally retarded juvenile offenders, insane juvenile offenders seem less likely to warrant a categorical exclusion for juvenile LWOP. 195 For the same reasons as indicated above, barring a juvenile LWOP sentence on grounds of insanity does not seem to advance the Eighth Amendment rationale for a categorical exclusion in the same manner.
The most aggressive categorical prohibition to apply to juvenile LWOP would be to use Roper as an analog to declare that juvenile LWOP itself violated the Eighth Amendment. 196 The Court declined to entertain this issue in Miller, but suggested in dicta that it might be a question worth considering. 197 Specifically, the Court highlighted the absence of "deliberate, express, and full legislative consideration" of the appropriateness of juvenile LWOP sentences. 198 The reasoning would be that the death penalty is an excessive punishment for juveniles, and as juvenile LWOP is a type of death penalty for juveniles, it should receive a categorical Eighth Amendment exclusion. The reasoning of the Court in Roper, Graham, and Miller -that juveniles are different and that LWOP is a type of death sentence -gives support to such a reading. 199 Banning juvenile LWOP would not necessarily mean that no juvenile offenders would serve a life sentence. Rather, it would simply mean that states, at some future date, would re-examine the question of whether the juvenile offender could rejoin society.
Heightened Procedural Scrutiny
A second, different consequence of concluding that juvenile LWOP (as a punishment) is different in the same way that death is different would be the development of heightened procedural protections in juvenile LWOP cases. This expansion could occur both in terms of absolute and relative proportionality.
In terms of absolute proportionality, Miller already indicated the need for courts to make individualized sentencing determinations in juvenile LWOP cases as required by Woodson in capital cases. 200 The corollary principle from Lockett v. Ohio -that the state cannot restrict the introduction of mitigating evidence at capital sentencing -ought similarly to apply in juvenile LWOP cases.
201 This is particularly true because juvenile offenders are often likely to have relevant mitigating evidence to introduce. 202 As to the question of relative proportionality, the same set of death penalty safeguards could theoretically apply to juvenile LWOP. The Court could require states to adopt aggravating circumstances, as well as systemic safeguards such as proportionality review. There is one significant difference, though, between the death penalty and juvenile LWOP that makes this unlikely. Capital cases, unlike juvenile LWOP cases, often require the jury to make the sentencing decision, increasing both the likelihood of sentencing disparity and the need for safeguards. 203 Nonetheless, some similar safeguards might be appropriate given the uneven application of juvenile LWOP sentences by states. Part of the problem is that many states, in adopting truth-in-sentencing laws, abolished parole. 204 As a result, life sentences become LWOP sentences, even in cases where the legislature might not have initially sought to mandate death in the custody of the state. Requiring states to create safeguards to ensure that those receiving juvenile LWOP sentences are the worst of the juvenile offenders would help remedy the seemingly haphazard application of juvenile LWOP sentences in which almost half of those serving such sentences committed non-violent crimes.
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B. Death Includes Other Death-in-Custody Sentences
The second possible area of Eighth Amendment expansion in the realm of punishment-based juvenile differentness is a further broadening of the definition of death under the Eighth Amendment. In other words, if the concept of juveniles-are-different really means that juvenile LWOP is different, it raises the question of whether other punishments likewise ought to be different for Eighth Amendment purposes. Specifically, if juvenile LWOP is a type of death penalty, it seems that LWOP and other lengthy sentences might too be types of death sentences.
LWOP
The first candidate for expanding the definition of death beyond juvenile LWOP is LWOP itself. The only fundamental difference between the two sentences is, of course, the age of the offender. Moreover, in many cases this difference is negligible. An eighteen-year-old offender is really no different than one who is seventeen, at least in terms of the impact of an LWOP sentence. Relevant science indicates that cognitive development continues until age twenty-five, such that the line of demarcation between juvenile and adult does not occur until then. 206 As a majority of offenders are under the age of twenty-five, the distinction between a juvenile LWOP sentence and an LWOP sentence is not of great significance.
Further, the consequence of an LWOP sentence is the same for both the juvenile and adult offender: death in prison. Neither will ever leave the custody of the state. Indeed, the notion that having a few extra years to rehabilitate fundamentally distinguishes these two sentences for constitutional purposes ignores the reality of juvenile LWOP and LWOP generally. As LWOP and juvenile LWOP are essentially the same sentence, it makes sense to expand the conception of death to include LWOP sentences as well. Doing so opens the door to similar categorical exclusions as identified for juvenile LWOP, as well as similar heightened scrutiny. Specifically, mandatory LWOP sentences seem particularly problematic and, as such, are an area in need of immediate reform. As I have written elsewhere, the Miller case arguably mandates the extension of its juvenile LWOP principle to all LWOP sentences. 
Sentences Approaching Life Expectancy
Beyond LWOP, sentences in which the offender is likely to die in prison also fit the same broad definition of death. These de facto LWOP sentences occur when the length of the sentence approaches the life expectancy of the offender. 208 The practical consequence, then, of such a sentence is that the offender will die in the custody of the state.
Because there is no functional difference between LWOP sentences and de facto LWOP sentences, the Eighth Amendment conception of death under this punishment-based reading of juveniles-are-different should include such sentences. Term sentences approaching the life expectancy of the offender would then receive at least some of the same protections as capital cases. The opportunity for individualized sentencing consideration, the ability to put on mitigating evidence, and a prohibition against mandatory term sentences extending to the end of an offender's life expectancy would all be protections available under this expansion.
Long Sentences
Finally, and perhaps more controversially, long sentences might also count as death sentences for Eighth Amendment purposes. Imagine a juvenile offender who receives a fifty-year sentence; it is effectively a death sentence for him, even though he is likely to leave prison one day. As prison will be his home for most of the productive years of his life, the sentence in many ways condemns his life to a kind of death. The inability to have any semblance of a life in light of a lengthy incarceration suggests that such a sentence is the functional equivalent of death.
Following this line of analysis, some of the death-is-different protections seemingly would apply for such lengthy sentences. In particular, the ability to introduce mitigating evidence, to have a Court determine such a sentence (as opposed to a legislatively-imposed mandatory minimum), and the possibility for rehabilitation (as with juveniles) all seem to be important possible safeguards for such offenders.
VII. CONCLUSION
This Article has attempted to illuminate many of the potential lines of argument flowing from the Court's decision in Miller. Rather than advocate for one normative approach over another, this Article instead aimed to encourage academics and practitioners alike to develop these ideas in hopes that the courts will continue to expand the Eighth Amendment and provide a more robust review of state punishment practices. Specifically, this Article sought to demonstrate the ambiguity in the Court's characterization of juveniles as a new kind of Eighth Amendment different. Each approach, then, offers its own consequences based upon the theoretical constructs inherent in each.
If juveniles are a different kind of offender, then Miller and Graham open the door to a sliding scale of Eighth Amendment proportionality for juvenile offenders. Further, if juveniles are a unique class under the Eighth Amendment, this suggests that other classes -such as mentally retarded offenders, mentally ill offenders, or veterans -might also warrant heightened Eighth Amendment scrutiny.
If juvenile LWOP were a different kind of punishment, then the meaning of death under the Eighth Amendment would now encompass juvenile LWOP. The result would be the exporting of categorical safeguards in capital cases to juvenile LWOP cases as the Court has done in Miller and Graham. 209 In addition, procedural protections accorded to offenders in capital cases might also apply in juvenile LWOP cases. Perhaps even more importantly, if death includes juvenile LWOP, it reasonably should include LWOP sentences -as well as de facto LWOP sentences -and maybe even lengthy term sentences.
Finally, none of these technical doctrinal approaches would be necessary if the Supreme Court would apply a simple proportionality test to its application of the Eighth Amendment and, in doing so, robustly regulate the use of punishment by states. Until the Court moves in a more sweeping way, incremental change under the Eighth Amendment remains the best hope for the Court in recapturing its role as protector of the individual Eighth Amendment right to be free from excessive punishment at the hands of the state legislatures and courts.
